
When long-term business 
partners face off in court, it’s 
not usually because the busi-
ness is struggling to make a 
profit. It’s far more likely 
that the partners have lost 
trust in each other or simply 
no longer share the same 
vision for the future of the 
partnership. 

When one or both part-
ners believe they can no 
longer continue the busi-
ness together, the pleadings 
will include a count for judi-
cial dissolution pursuant to 
805 ILCS 180/35-1(a)(4) 
along with other associated 
claims. Unfortunately, litigat-
ing these disputes often 
inflicts crippling costs and 
inefficiencies on the busi-
ness, which means that nei-
ther side will realize their lit-
igation or business goals. 

Seen in this light, litigation 
may be the nuclear option 
that, once employed, leaves 
no winners in its aftermath. 
Considering these realities, 
it makes sense for the par-
ties to consider mediation as 
an alternative. 

Emotionally charged  
disputes 

There’s a good reason why 
business dissolutions are 
colloquially referred to as 
“business divorces.” The dis-
puting partners often feel 
strong emotions, including 
anger and betrayal. Litigation 
will only inflame those feel-

ings and make the dispute 
harder to resolve because 
emotional thinking often 
overcomes rational decision-
making. This can drive years 
of litigation, hindering busi-
ness operations and draining 
capital from the business. 

When partners and 
employees are spending 
time in meetings with 
lawyers and attending depo-
sitions, and when the cus-
tomers are receiving sub-
poenas, the business 
inevitably suffers. Money 
spent litigating is money not 
being invested in the busi-
ness to drive profits.  

Worse, the court may be 
forced to enter injunctions 
that may freeze bank 
accounts or prevent the 
completion of certain busi-
ness transactions, further 
damaging the business. Par-
ties to business dissolution 
disputes can minimize dam-
age to themselves and their 
business, however, by medi-
ating the dispute. 

In order to find the most 
rational and cost-effective 
solution, the parties must 
focus on the value of the 
business and what is the 
most advantageous scenario 
for both sides moving for-
ward. 

Mediation provides a 
more conducive environ-
ment for such rational, con-
structive decision-making — 
and at a lower cost because 

further discovery costs and 
trial expenses are removed 
from the equation. Whereas 
litigating the dispute would 
further enflame emotions, 
mediation allows the parties 
to seek strategic common 
ground at their own pace, 
on their own terms. 

Importantly, before they’re 
ready to think rationally 
about a resolution, the par-
ties also need the ability to 
tell their side of the story, 
whether directly to their 
business partner, or to the 
mediator or both. In sum, 
they need to fully air their 
grievances to someone who 
will listen. Giving the parties 
the chance to be heard is 
one of the strengths of 
mediation. 

The mediator will review 
the mediation statements 
and documents provided by 
each side and then discuss 
the strengths and weak-
nesses of the claims in confi-
dential caucus sessions with 
each side. Through this 
process, the substantive 
points of the parties’ case 
will be thoroughly discussed 
— just as they would at trial 
— while at the same time 
allowing the parties to vent 
their grievances. 

An experienced mediator 
can simultaneously deal with 
the parties’ claims while 
managing the dissolution 
process. By contrast, in liti-
gation, the court can enter 
monetary relief to address 
the parties’ claims, but the 
actual process of dissolving 
or winding down the busi-
ness will be delegated by the 
court to a receiver pursuant 
to 805 ILCS 180/35-4(e). 

Maximizing business value 
While a court-appointed 

receiver will be a qualified 
individual with proven busi-
ness acumen, no receiver 
can ever know the business 
as well as the partners them-
selves. The receiver will sim-
ply dismantle the business 
by selling off assets and pay-
ing liabilities. As the business 
will no longer exist after dis-
solution, the valuable good 
will which the business built 
up over years will be lost. 

Copyright © 2025 Law Bulletin Media. All rights reserved. Reprinted with permission from Law Bulletin Media.

Mediating business dissolutions 
has advantages over litigation 

VOLUME 171, NO. 50

TUESDAY, APRIL 29, 2025  |  SERVING THE LEGAL COMMUNITY FOR 170 YEARS  |  CHICAGOLAWBULLETIN.COM

MITCHELL L. HOFFMAN is
a senior mediator and
arbitrator at ADR Systems.
He previously served as the
presiding judge of the Civil
Division in the Lake
County Circuit Court.

MITCHELL L.
HOFFMAN



A receiver lacks the flexi-
bility to propose more cre-
ative solutions for winding 
down or even salvaging the 
business. In addition, the 
receiver must be compen-
sated for their time, and the 
court’s supervision of the 
receiver will require regular 
court appearances by the 
receiver and the parties, fur-
ther increasing costs and 
attorney fees.  

Finally, business assets will 
be sold on a timetable dic-
tated by the court and the 
receiver, but that timetable 
might not be the most con-
ducive to maximizing the 
value of those assets. 

By contrast, the most criti-
cal task in the mediation is 
to help the parties focus on 
what needs to happen to the 

business going forward. 
Does it make economic 
sense for the business to 
continue to operate? If so, 
who will own and manage 
the business? Will the parties 
re-envision the business 
model and move forward 
together, or will they sell the 
business as a going concern 
to a third party? Does it 
make more sense for one 
partner to buy the other 
partner out?  

The answers to these 
questions should be deter-
mined by the parties, and 
mediation allows them to do 
so on their own terms. 

It’s also important to keep 
in mind that the very 
process of litigating business 
dissolutions can harm the 
value of the business. Cus-

tomers or clients can lose 
confidence when they have 
a front row seat to litigation 
that displays the less seemly 
side of the dealings between 
the partners. Mediation, 
however, is completely con-
fidential, and parties can 
gain further privacy by nego-
tiating mutual non-dispar-
agement language in the 
ultimate settlement agree-
ment. Mediation gives the 
parties options that litigation 
does not. 

Conclusion 
Mediating a business dis-

solution will save the parties 
substantial time and money, 
give them control of the out-
come of the process, and 
keep it confidential. At the 
conclusion of the mediation, 

the parties should have a 
detailed plan for moving for-
ward with whatever business 
transition makes the most 
sense, as well as an agree-
ment to dismiss all pending 
claims in the litigation with 
mutual releases of liability.  

Frequently, both sides are 
more comfortable heading 
into a transition period 
when they build in a process 
for the mediator to resolve 
disputes that may arise dur-
ing the transition. Having 
such a provision in place 
makes it less likely that the 
process will be derailed.  

At the end of the day, a 
successful mediation can put 
the partners on track to 
resolve their disputes while 
also maintaining the value of 
the business.
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